
NOV 1 5 2005 
M T E D  STiimS BANKRIJPTCY COIIK'I' 

UNITED STATES TN A N D  FOR TI-IE DISrI'KIC'I' C)F AIUZONII GAFIKR~JPTCY COURT 
FOR THE DISTEICT OF AflI29r 

In re ARTHUR D. and 
DAWN ANN SCYAKTZ, 

Debtors. 

1 
1 t.INDER ADVISEMEN'I' 'D.ECTSION RE: 
1 TRUSTEE3S OBJECTTOY TO .EXEMPT 
) PROPERTY 
1 

I1 Before the Clourt. is [.he Truslce's Ohjcction to Exenlptions ailti Objection I:(? Anlerlded 

I I OQjection, in wlich he djsputes t h e  Debtors' claimcd esemption in a rtrt.irenient a.nr.~ui~.y (the 

II"~n.nuity"). 'l'hc Court sustains Trustee's objedion fur (he followillg reasons. 

I I The parties do nut dispute that in ~ ~ t $ k r ,  , ZOO(?; . .  Debtors purchased an Annuity wilh The 
. . ' C  i.r; . . . .  

ll~artford Lifelnsurance C:umpaig. ("Harli'i11:dj. Tllcy terminated tlic r\iinuity on October 20; 2004, 

I I and a check in the amount oli $39,019.74. wai issucd to'l'ravelers Life. c ' .  ~ m l u i &  ~ " T r a ~ e l ~ l - s " )  

II from Har~ford that snrnc day. Six days later,: L>ehtors purc.hased a r~ew Annuicy .[ronl 'l'ravelers 
. . . , 

lluslng ,he funds previously traosfcrred to rl'~~ivelers from I-larrlord. oehtnrs lilcd hank~-optcy 

~pproxirnatcly six months Inter on April 25. 2005. 

I.Jpon filing this case, Debtors claimed t.he Travele~s' Atlnuity cxer~lpt purs~lant to Arizona ...: . ! ! . . . . .  . . 

I I Revised Statute ("A. K:S. " ) section 33- 11.26m), .!i:hich exempts val-ious tax qua1 itied retirelnent 
. I . . . . . .  

I I . . . .  
plalls. 'The 'l'rustee challenges this claime~! ,e!s;crnpf.ic!n on LIlc ,ground that the .4nnuity doe5 nclL 

. . ,  

IJq"aiiilY uridcr any of the provisions of the . . . . . .  lnt.ernal R,evrnue Code cited i ~ i  A.K.S. section 33- 
. . .  . , . I 

. . . . . i  . . . . . . . . . . . . .  . . . . . . 

1 1 2 6 ( ~ )  .I 
. : . <  . .  . 
. '  6 . . . . . . . .  

Debtors respond, essen~.ial ly admitting that the c l  ntluity does not qualil$ umler section 33- 
, . .  . . . . .  

I I . . . . . . . . .  1126(B) as a tax-qualified retirement plan. Instead, Dcl~tors urge several additional grounds h:jr 
. . . . . . . . .  

. ,  I :  '.. ' . 

'Section 33-'I '1 26(B) cxernpts 
. , .  , . 

[alny illontry or other assets payable 1:) :(:,a parricipailt in or beneficiary of, or an); 
inte.rest. of any patlicipml or henefibiAry in;.a retirement plan under section 401(:a), 
403(aj, 403(b), 408, 4.08A or 409 or a:de-ferrcd coinpensat ion plan under section 
457 of  he Uniad State internal .r&enuc code of 1986, as amended, shall be 
exempt fiom any and all clai.nis of.cr$ditors . . ol' tllc hcneficiary or participant 



1 findi~lg tllc ,4ni1~1ity exempt. First, Dehtors shift gears and state that they are really ~:el\:ing on I I 
II A.R.S.  section 211-1131.01, which nras promulgatell by the !Irizooa Legislaturt: hack on May 6. 

3 2004! with much fdnfire and which liberally provjded l h a ~  ii~s~~rancc. policies atld annuity cont~acts I/ 
4 i s s ~ ~ e d  by lifc, health or accident insurance conlpalies are exempt i'ron? scimrc. The Court rcjccts I I 
5 llchis ground for claiilling the Annuity exclnpt. . 

. . 

As Debcors thenisel\:es ;idnit, sek.r.ic:)n 20-1 131.01 was repealed on. Apr'il 20, 2005: 

7 effectively disal1i)wing the unl~nitetl exernpt.ic:)n [or annuities. Also in ,2005, secrioll 33-1 126 was II . . 
8 arl~erldcd to add subparagrap11 (A)(7), which requires an annuity, he o~vncd for at 1e;ist two years I1 
9 he,fore i r  can he exelnpt from seiaurc. ~ e b t o r s  complain, however, that both the repeal of section I1 

10 211-1 1.31..01 and thc alllendinent of section 33-1 '126 were clone on an emergency basis rulcl \virhoul II . . .  . . I  . : . ' _ _  . . , 

13 available right to esenlpt the Annuicy lic:)tn collection. \I'llile this m a y  he the cast! the fact l.enx~ins II ;-:, . ; : ., ..: . .  . . .  ' .  . , % 

I 1 

12. 

14 that the statute was la\vfi~lly repealed and the esenll>tion no longer exists under state IN:. Debtors II . .. 

ad\!ance notice. Therefore, whet1 Debr.ors filed lor ,l~ankl-uptcy only e.j.gh.t. days aftcr tlie state 
! ,- ' .  . .  .; . 

csenlption la\4:s changed, they \Tsrcrc,una\i;gre the law had cbarlged denying then1 their pre\!iously . .  . 
, . . ; . I  :'. . , . . ' 

15 nuke no challenge to the laws' validity. Therefore, tllis Court cannot recogilize an exemption II : : . . .  .. 

16 under the repealed section 20-1 13 1.01. II . 
: ; . : , : . .  . 

0 .  

Alternalivelp, Debtors ask the Court to exercise its Section 105 powers under the 
I . .. . 

IS Bankrl~ptcy Cocie 1.o allow Debtors to esenlpt chrir Annuity -1Zrc)nl collectio~~ by the 'l'ruscee. II ! ! :  . . .... 

10 Del?tol:s' argument irl cssence is that it  lvould be unfair or illequitable to disallow t.hein rhis II . I  . . . . . . . 
. 7 :  . . .  

20 esenlption based on the "quiet" and unkno\vn c.hr@ge in labsr over a year and a half before t.hey tiled II . :,. . . . t , , . I .  ' 

transferring t h i  Annuity to Travelers: awl not'i;s:i[h any intent to manipulate the exemption laws 
: . . . . _ . ;  ' . .  ' . . .  

21 

22 

the lissers f~orn.  the Truste~;  does , ~ i ~ t  chiiilge the analysis or' tlie outconie. 
. . .  . .'.' -. ' 

badxuptcy. While the Court is sympatl~etit tir Debtors' plight, tmttiin~ in the 1:irv allows fi~l- such 
, .  I .  . . .  : I . _  . , . . 

relief. S.n addiLion, the fad that Debtors a t i id  in ghiibd faith anil \vith good econoillic ~ ~ H S O I I S  i l l  . - . . ' . ;  : . I : .  ', . . 

Last, Debtors amended the$  schedule'^ to esornpt the Annuity under A.R.S. st.cl.ii)n 33- . . .  

26 

2 7 

2.8 

1 126(A)(7), which rdlows ;m exen~ption. FOT " [a]n annuity contrrict \+!here fur a cc?nl.irluc~us 
,' . . . . .  .. . . :  . . .  

. .. : .. ". .:. 
. z  . . .  . .  . . 

-'2 -' 

. 1  ,..,.,:' .. 
' '. 



unexpired period of iwo years sr~ch contract, has been owned by a debtor and has named as 
. .  . ' ! 

beneficiary che debtor . . . . '' Debt.or:: arguc [hat they actually purchased this Aimuily wel l  ovcr 
. . 

the required statutory two year period, having purcl~:ised i t  frc~rn Hartford back in Octoher, 2000. 

The subsequent transfer of the Annuity froiil Hartforil t.o Travclers was simply, Debtors' contend, 

I1 a transfer, hut the Annuity was continur~usly owned by Deblor sf t>~ ,  more than two years. 'Tile 

(i prt>hleln wit.h Debcc:)rs' argutlient is that. the ?Innuity was not simply "cranst'crrcd" to Travelers. II 
oftlcially terrnjn~~cd thcir accoubt:'with . .. Hiirtii~rd, had rr cl~eck issued Frorn Hartford 10 

8 Il~ravelers, opened a IICW ~ C . C O I I L I ~  with Travelers, and deposi~rd the ~I'unds illto that Travelers' 

account. Debtors were it) fact charged apprdximatoly . . $1.,300 in fees co close [he Ha~zford accounr. 

This is not a situation where the Debtors had a retll-ement plan uilcler which thcy could transfer 
. . . ,  , 8 .  . . . 

funds atnong various accounts or investrncilts ivithout. having rc:) close out or cash out the account. .. . . .  
: . :  1 ' . . '  . . 

Here, the 1-Iarlf(:)rd account was officially closed: &. ncw accoun't was opened. 
'. . . a  . ' . . I  

.- ., For the f(:)regoing reasons, tlie C:c?urt. suscaitls Trustee's 0bjec.l.ivn Lc) Exe~rlpt Property. .I. he 
. : . "  ' . 

. . I  . :  

muily is not ese~npt. 'I'he Trustee is I.O subtnit a fornl of order consistent with this dec.ision l'c:)r 
. .  . . . .  . 

the Churt's sigrriture 
8 

1 6 So ordered. 

COPY, ' Ttllr forcgoiog mailed ;tnd/or via f4~simile 
this [&day of November, 2005 lo: 

Terly A .  Dake, Ltd. 
1 18 1 1 N .  'l'atum Blvd., Suite 301 1 

' 

l'hoeniu, Arizona 85028-1 621 . :  

Ar.rnrncy for Trustee 

25 

26 

M:lrcin Creavcll 
Kc)bert. Reucler . . 
Phillips & Associates . . 

3030 N. Third St.. Suite 1101) 



Phoenix, Arizr:ma 8501 2 
A.Ctorneys for Debtors 

Anthony Mason 
P.O. Box 4427 
Phoetlis: Arizona 85030-4427 
Trustee 

C!. S .  'I'rustee 
230 N .  First Avenue,  Suitc 204 
Plincn is, Arizona 85003 

4 /! 


